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nd
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rd
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5
th

 Defendants. 
 

Mr Richard Small and Mr David Batts instructed by Livingston Alexander 

and Levy for the 4
th
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IN CHAMBERS 

Civil Procedure – Ancillary Claim - Counter claim against Claimant and other 

persons – Other persons not yet served with counter claim - Claimant applying to 

strike out counter claim – Whether Claimant entitled to make application – CPR rr. 

18.4, 18.9, 25.1, 26.1 and 26.2 

Civil Procedure – Contempt of Court – Order made for party to take certain steps – 

Time for compliance not yet elapsed - Whether party may move the court before 

complying with order 

 

24 November and 6 December 2010 

 

BROOKS, J. 

On 24 November 2010, I ruled that preliminary objections to an 

application to strike out a counterclaim, filed in this matter, should fail.  I 

then promised to put my reasons in writing.  I now fulfil that promise. 

The genesis of the issue is an ancillary claim, in the form of a 

counterclaim, which has been filed by the first defendant Mr Delroy Howell.  

The counterclaim was against, not only the claimant, First Financial 

Caribbean Trust Co. Ltd. (“the Trust”), but also against three persons who 

were not previously parties to the claim.  These persons, Miss Judith 

Wilchcombe, Mr Jose Vargas and Mr Christopher Donnachie, may be 

grouped together under the title, “defendants to the counter claim”.   
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The Trust has filed the present application to strike out the 

counterclaim.  When the application came on for hearing, Mr Beswick, 

appearing for Mr Howell, submitted that the application should not be heard.  

He advanced, by way of a preliminary point, two main reasons; firstly, that 

the Trust had no authority to make an application on behalf of the defendants 

to the counterclaim, and secondly, that the Trust was in breach of a previous 

order of the court and therefore, should not be permitted to move the court.   

Mr Hylton, appearing for the Trust, submitted that the Trust was 

making the application on its own behalf and was not purporting to act on 

behalf of the defendants to the counterclaim.  He also submitted that the 

final date for compliance with the relevant order (November 30), had not yet 

arrived and therefore the Trust could not be said to be in breach of same. 

Two further details should be outlined before assessing the 

preliminary points.  Firstly, it is to be noted that the defendants to the 

counterclaim reside out of the jurisdiction of this court.  An application has 

been made, and heard, to serve them outside the jurisdiction, but the decision 

has not yet been made in that regard.  The defendants to the counterclaim 

have therefore not yet been served and none has yet submitted himself to the 

jurisdiction of this court.  The second detail is that both Miss Wilchcombe 

and Mr Vargas are currently registered as directors of the Trust.  Their 

legitimacy in that regard is, however, hotly disputed by Mr Howell. 
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I shall address the issues in the order in which they were argued. 

Can the Trust properly make the application to strike out? 

Mr Beswick in his written submissions argued that the Trust had no 

standing on which it could make the application.  He pointed out that the 

Trust, had acknowledged service of the counterclaim, only for itself, and that 

the present application had been filed on behalf of the Trust.  Learned 

counsel submitted that the Trust, therefore, had no authority “to make an 

application on behalf of the defendants to the counterclaim”.  This, learned 

counsel submitted, is made the more clear, “because [those] defendants have 

not as yet been served and are not properly parties to the action” (paragraph 

14).  He pointed out that “a party cannot at once invoke the jurisdiction of 

the court and at the same time remain [outside] the court’s coercive 

jurisdiction” (paragraph 15). 

The simplistic answer to the point is that nowhere does the Trust 

purport to make the application on behalf of any party other than itself.  The 

application commences with the statement that it is the Trust which seeks 

the relevant orders.  In addition, as must be the case, the application was 

filed by attorneys-at-law “for the [Trust]”. 

To be fair to it, however, the preliminary point requires an 

examination, without assessing their merits, of the orders sought by the 

application and a perusal of the grounds on which the application is based.   
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The orders sought are as follows: 

“1. The amended counterclaim against the defendants to the 

counterclaim be struck out. 

 

 2.    The costs of this application be awarded to the [Trust].” 

Grounds one through three, address the question of whether leave was 

required to file the counterclaim.  Ground three, in particular, does mention 

whether leave was required, “to bring a counterclaim against the persons 

named as Defendants to the counterclaim”.  It should be noted that, by rule 

18.4 of the Civil Procedure Rules (the CPR), the term “defendant to the 

counterclaim”, refers to a person not already a party to the claim, whom a 

defendant seeks to claim against. 

Ground four addresses the court’s power to strike out a statement of 

case if it appears to be an abuse of the process of the court.  Ground five 

expands on the point, again with specific reference to the defendants to the 

counterclaim.  The latter ground asserts that the defendants to the 

counterclaim “have immunity” from the claims made in the counterclaim, 

and that the counterclaim is, among other things, aimed at “embarrassing” 

the defendants to the counterclaim. 

Grounds six and seven criticize the counterclaim as disclosing “no 

reasonable grounds for bringing the claim”.  Only ground eight specifically 

identifies the Trust as being prejudiced by the counterclaim.  It alleges that 
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the counterclaim “is likely to unnecessarily confuse and delay the [Trust’s] 

claim…and significantly increase the costs of the proceedings”.  

  The references to the defendants to the counterclaim, both generally 

and specifically, make it clear, in my view, that the Trust’s application, if 

successful, would benefit the defendants to the counterclaim.  It is my view, 

however, that this court, by way of its inherent jurisdiction to control its 

process, and in fulfilment of its mandate to manage cases so as to further the 

overriding objective, is always entitled to determine whether a counterclaim 

may properly be brought.  Where it is brought to the court’s attention, that a 

step taken by a party, even if it does not require leave, may prejudice the 

claim as a whole, the court has the power to assess that step to determine its 

appropriateness.  It would be inconsistent with the tone of Parts 25 and 26 of 

the CPR (Case Management Powers of the Court) to suggest that the court 

has to await, in this case, the defendants to the counterclaim, to be served 

and appear, in order to deal with the legitimacy of the step. 

The powers given in Parts 25 and 26 are wide.  It would be trite to say 

that they are not restricted to the context of a case management conference.  

Rule 25.1 requires the court to “actively” manage cases.  Two of the specific 

steps contemplated, for doing so are set out in paragraphs (h) and (l) of rule 

25.1.  They respectively state: 
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“(h) considering whether the likely benefits of taking a particular step will justify 

the cost of taking it;” and, 

 
“(l) giving directions to ensure that the trial of the case proceeds quickly and 

efficiently;”  
 

It should be noted that Part 26 expands on the general jurisdiction set 

out in Part 25.  Rule 26.1 (2) allows the court, among other things, to: 

“… 

(f) decide the order in which issues are to be tried; 

 

(g) direct a separate trial of any issue; 

  
(k) exclude an issue from determination if it can do substantive justice between 

the parties on the other issues and determining it would therefore serve no 

worthwhile purpose; 

 

…(l – u) 

 

(v) take any other step, give any other direction or make any other for the purpose 

of managing the case and furthering the overriding objective.”  

 

Rule 26.2 gives the court the authority to exercise its powers on its 

own initiative.  In this context the court’s powers under rule 18.9 are 

relevant.  It should be noted that rule 18.9 (1) contemplates that the court 

will be in a position where it considers permitting an ancillary claim to be 

made (paragraph (a)), dismissing an ancillary claim (paragraph (b)) or 

requiring an ancillary claim to be dealt with separately from the claim 

(paragraph (c)). 

Rule 18.9 (2) requires the court, where it is considering the future of 

an ancillary claim, proposed or existing, to: 

“…have regard to all the circumstances of the case, including”- 
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“(a) the connection between the ancillary claim and the claim; 

 

  (b) whether the ancillary claimant is seeking substantially the same remedy 

which some other party is claiming from the ancillary claimant; 

 

  (c) whether the facts in the ancillary claim are substantially the same, or closely 

connected with, the facts in the claim; 

 

  (d) whether the ancillary claimant wants the court to decide any question 

connected with the subject matter of the proceedings- 

   

(i) not only between the existing parties but also between existing 

parties and the proposed ancillary claim defendant; or 

 

(ii) to which the proposed ancillary defendant is already a party but 

also in some further capacity.” 
 

Paragraphs (b) and (c) of rule 18.9 (1), make it plain that that rule is 

not restricted to cases where a defendant needs permission to make an 

ancillary claim.  The court may give that consideration as part of its case 

management powers exercised under parts 25 and 26.  I do not accept, as Mr 

Beswick has submitted, that it would be “speculative” to consider the matter 

of the appropriateness of an ancillary claim, before the defendants to the 

counterclaim have been served.  I accept Mr Hylton’s submission that the 

issues, raised by the grounds supporting the application to strike out, are all 

issues which the court can act upon on its own initiative. 

I therefore find that the court does have the power to assess the 

question at this stage and that the Trust may properly raise it for the court’s 

consideration.  I draw support from the following quotation from the 

judgment of Russell LJ in Chatsworth Investments Ltd. v Amoco (U.K.) Ltd. 
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[1969] Ch 665.  In considering, albeit pre CPR, rules in respect of third party 

proceedings, the learned jurist stated in that case, at page 689 A-B: 

“Next comes the question whether in the proper exercise of discretion third party 

proceedings should be allowed in this case….It is argued that once a third party 

notice is issued within the rules it is for the plaintiff and the third party in effect to 

show cause why the third party proceedings be set aside.  I do not believe that 

questions of onus are of much materiality in this kind of case.  I think that 

the true view is that the matter is at large for the exercise of our discretion 
and it would only be if we were unable to come off the fence that such a 

consideration or approach would be material….”   (Emphasis supplied) 

 

Can the Trust properly move the court? 

The background to this aspect of Mr Beswick’s submissions is that, 

this court, on October 1, 2010, directed the Trust, in part, as follows: 

“The monies representing the proceeds of sale of the BayRoc property shall be 

placed and held in an interest bearing account in a licensed financial institution in 

the Turks and Caicos Islands in the name of the [Trust] and shall not be dealt with 

in any manner until the determination of this claim or until further order of the 

court; 

 

On November 17, 2010, Mr Howell complained in an application, 

made before me, that the Trust had not complied with that order.  Mr Hylton, 

at that time, informed the court that an affidavit had been filed by the Trust 

in that regard.  He submitted that there had been compliance.  I was not 

convinced at the time, although I had not made a final decision on the point, 

that the court had been provided with sufficient assistance to assess the 

issue.  I therefore made an order, the relevant part of which stated: 

“The [Trust] shall, on or before 30 November 2010, provide: 

(1) an account of the net proceeds of the sale of the Bay Roc 

property; 
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(2) the details of its compliance with the order of the court made 

on 1
st
 October 2010 including copies of all banking and 

accounting documents which evidence the compliance; 

 

In his submissions on this preliminary point, Mr Beswick argued that 

the fact that the order had to have been made on the 17
th

 meant that “the 

[Trust] at its lowest, is in breach of an order of the court, and at its highest, is 

in open contempt of the court’s order”.  Learned counsel went on to cite the 

principle that a person in contempt of court is debarred from being heard by 

the court whose order has been disobeyed.  He argued that in these 

circumstances the Trust should not be allowed to address the court on any 

application.  He cited the case of Hadkinson v Hadkinson [1952] 2 All ER 

567 in support of his submissions. 

The principle outlined by Mr Beswick, is well established and has 

been recognized in our courts.  In an appeal from this jurisdiction, the Privy 

Council, in Bastion Holdings Ltd. and another v Jorril Financial Inc. PCA 

No. 29 of 2006 (delivered 8 November 2007), approved the decision in 

Hadkinson.  Although Mr Beswick sought to discount the importance of the 

judgment of Lord Denning in Hadkinson, their Lordships in the Bastion 

Holdings case, specifically approved of Lord Denning’s approach. 

The issue, raised by Lord Denning and discussed by their Lordships, 

concerned the level of flexibility which courts should exercise in applying 

the abovementioned principle concerning a person in contempt.  I am of the 
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view, however, that I need not examine whether any exception ought to be 

held to apply in this case.  I find that there has, thus far, been no 

disobedience of the court’s order. 

I accept the submission by Mr Hylton, that the order of 1 October 

2010 did not require a report by the Trust and did not stipulate a time by 

which the Trust should have made the deposit. It no doubt, nonetheless, 

contemplated compliance within a reasonable time.  I find that the Trust 

could not be found to be in breach of the court’s order when the matter came 

on for consideration on 17 October 2010.  The Trust clearly cannot be in 

breach of the order made on the latter date as the time for compliance has 

not yet elapsed. 

In the circumstances, I find that there is no basis on which the Trust 

can be barred from moving the court. 

Conclusion 

 The preliminary points must fail.  I find that the court, in its power to 

control its process, both by way of its inherent powers and the wide powers 

afforded it by the CPR, is entitled to assess at any stage, whether an ancillary 

claim has been properly brought.  The court does not need the issue to be 

raised by any party to the claim, and certainly no party should be precluded 

from raising an issue which may affect the preparation of the claim for trial.  
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Assessment of the point does not have to await the time when the matter 

comes on for consideration at a case management conference. 

The Trust is not in contempt of court and therefore should not be 

barred from seeking to move the court by way of the application that it has 

filed.  There was no specific requirement in the initial order of the court 

which has been shown to have been disobeyed, and the time for compliance 

with the specific order which was later made, has not yet elapsed. 

It is for those reasons that, on 24 October 2010, I ruled in the fashion 

first set out above.  At that time I made the following orders: 

1. The preliminary point fails; reasons will be given on 6 December 

2010; 

 

2. The application for summary judgment against the first defendant 

will be heard on 6 December 2010 and the hearing for November 

29 is vacated; 

 

3. The application to strike out the amended counterclaim and the 

application for payment out of proceeds held in escrow shall both 

be heard on 6 December 2010; 

 

4. Skeleton submissions in respect of all these applications shall be 

filed and served, in the case of the Claimant’s attorneys-at-law, on 

or before 29 November 2010 and by the defendant’s attorneys-at-

law on or before 2 December 2010. 


